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NOTICE OF MEETING 
AUDIT AND RISK COMMITTEE 

 
Dear Councillors 
 
Notice is hereby given that the next meeting of the Audit and Risk Committee will be held in 
the Council Chambers, Administration Centre, 2 Railway Road, Kalamunda on Tuesday 5 
March 2013 at 5.00pm. 
 
 
Audit and Risk Committee Meeting Procedure 
 
1. Audit and Risk Committee is not open to the public. 
2. Audit and Risk Committee has a membership of all Councillors. 
3. The Committee makes recommendations only to Full Council (held on the fourth 

Monday of each month at 6.30pm). 
4. All other arrangements are in general accordance with Council’s Audit and Risk 

Committee Terms of Reference February 2013. 
 
 
Rhonda Hardy 
Acting Chief Executive Officer 
28 February 2013 
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AGENDA 
 
1.0  OFFICIAL OPENING 
 
2.0  ATTENDANCE, APOLOGIES AND LEAVE OF ABSENCE PREVIOUSLY 

 APPROVED 
 
3.0  CONFIRMATION OF THE PREVIOUS MINUTES 
 
3.1 That the Minutes of the Audit Committee Meeting held on 10 December 2012 

are confirmed as a true and accurate record of the proceedings. 
 
Moved: 
 
Seconded: 
 
Vote” 
 
Statement by Presiding Member 
 
“On the basis of the above Motion I now sign the Minutes as a true and 
accurate record of the meeting of 10 December 2012”. 

4.0  CONFIDENTIAL ITEMS 
 
4.1 04.  Release of Forensic Audit to Public  - (Confidential Attachment 1) 

Provided under separate cover. 
Reason for Confidentiality – Local Government Act 1995 Section 5.23(2)(d) 
“legal advice obtained, or which may be obtained, by the local government 
and which relates to a matter to be discussed at the meeting.” 
(Attachment 2 and 3) Provided under separate cover. 
Reason for Confidentiality – Local Government Act 1995 Section 5.23(2)(a) “a 
matter affecting an employee or employees” 
 

4.2 05.  CONFIDENTIAL ITEM Status of CAMMS Software Contract 
(Confidential Attachments 1 and 2)  Provided under separate cover. 
Reason for Confidentiality – Local Government Act 1995 Section 5.23(2)(c) “”a 
contract entered into, or which may be entered into, by the local government 
and which relates to a matter to be discussed at the meeting.” 
 

4.3 06.  CONFIDENTIAL ITEM Letter from the Department of Local 
Government in Respect to the Forensic Audit Investigation Report 
(Confidential Attachments 1, 2 and 3)  Provided under separate cover. 
Reason for Confidentiality – Local Government Act 1995 Section 5.23(2)(a) “”a 
matter affecting an employee or employees.” 
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5.0  DISCLOSURE OF INTERESTS 
 
5.1 Disclosure of Financial and Proximity Interests 

 
a. Members must disclose the nature of their interest in matters to be 

discussed at the meeting.  (Sections 5.60B and 5.65 of the Local 
Government Act 1995.) 

 
b. Employees must disclose the nature of their interest in reports or 

advice when giving the report or advice to the meeting. (Sections 5.70 
and 5.71 of the Local Government Act 1995.) 

 
5.2 Disclosure of Interest Affecting Impartiality 

 
a. Members and staff must disclose their interest in matters to be 

discussed at the meeting in respect of which the member or employee 
had given or will give advice. 

 
6.0  REPORTS TO COUNCIL 
 

Please Note:  declaration of financial/conflict of interests to be recorded prior 
to dealing with each item. 
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Declaration of financial / conflict of interests to be recorded prior to dealing with each item. 
 
01. 2012 Compliance Audit Return 
 
 Previous Items N/A 
 Responsible Officer Office of the CEO 
 Service Area Governance 
 File Reference FI-AUD-004 
 Applicant N/A 
 Owner 

 
N/A 

 Attachment 1 2012 Compliance Audit Return 
   

PURPOSE 

1.  To consider the 2012 Compliance Audit Return. 

BACKGROUND 

2.  Every local government in Western Australia is required, under Section 
7.13(1)(i) of the Local Government Act 1995 (the Act), to complete a 
Compliance Audit Return (“CAR”) each year. 

3.  The CAR is produced by the Department of Local Government and, once 
presented to Council and adopted, is to be submitted to the Department by 
31 March. 

4.  The CAR is designed to be a tool for local government, allowing it to identify 
those areas where legislative requirements have not been met and then 
implement processes to ensure that such instances of non-compliance do not 
continue. 

DETAILS 

5.  The Terms of Reference of the Audit and Risk Committee require the Audit 
and Risk Committee to review and make recommendations to Council on the 
completed CAR. 

6.  The Terms of Reference state that “the report presented to the Audit and Risk 
Committee should specifically highlight those cases of non-compliance which 
have reoccurred”.   

7.  The 2012 CAR covered eight specific topics with 72 questions, which was 
slightly reduced from the 2011 CAR which covered nine specific topics with 78 
questions. 

8.  No issues of non-compliance were identified in the areas covered by the 2012 
CAR. 
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STATUTORY AND LEGAL IMPLICATIONS 

9.  Regulations 14 and 15 of the Local Government (Audit) Regulations 1996 
provide for the completion, adoption by Council and certification by the Shire 
President and Chief Executive Officer of the CAR.  Additionally, the regulations 
require the certified return to be submitted to the Department of Local 
Government by 31 March. 

POLICY IMPLICATIONS 

10.  There are no policy implications related to the CAR. 

PUBLIC CONSULTATION/COMMUNICATION 

11.  Public consultation is not required with respect to the CAR Return. 

FINANCIAL IMPLICATIONS 

12.  There are no final implications arising from the CAR. 

STRATEGIC AND SUSTAINABILITY IMPLICATIONS 

13.  Ensuring compliance with all relevant legislative requirements is a key 
performance indicator. 

Sustainability Implications 

Social Implications 

14.  Nil. 

Economic Implications 

15.  Nil.  

Environmental Implications 

16.  Nil. 

OFFICER COMMENT 

17.  It is very pleasing that there were no issues of non-compliance identified in 
2012 and that the issue of non-compliance identified in 2011 with respect to 
disposal of property under the provisions of Section 3.58 of the Act did not re-
occur. 
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Voting Requirements:  Simple Majority 

OFFICER RECOMMENDATION (AC 01/2013) 

That Council: 

1.  Adopts the Compliance Audit Return for the year ending 31 December 2012. 

Moved:  

Seconded:  

Vote:  
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Attachment 1 
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Declaration of financial / conflict of interests to be recorded prior to dealing with each item. 
 
02. Motor Vehicle Fringe Benefits Tax Compliance Review 
 
 Previous Items N/A 
 Responsible Officer Internal Auditor 
 Service Area Office of the CEO 
 File Reference  
 Applicant N/A 
 Owner 

 
N/A 

 Attachment 1 Summary of Recommendations and Action taken by 
the Shire 

   

PURPOSE 

1.  To inform Council OF the advice received with respect to compliance with 
motor vehicle fringe benefits tax requirements for the 2012 Fringe Benefits 
Tax (“FBT”) year. 

BACKGROUND 

2.  The FBT liability for the Shire has increased over the past few years due 
primarily to motor vehicle fringe benefits.  The increase in liability has arisen 
due to the number of vehicles provided to staff for private use, and the 
compliance requirements in relation to FBT Law. 

3.  The reportable FBT on an employee’s group certificate has also caused 
concern due to confusion and uncertainty among affected employees 
concerning the operation of the FBT Law. 

4.  To address these issues it was considered necessary to appoint an 
independent consultant to undertake a review of the Shire’s compliance with 
motor vehicle fringe benefits requirements for the 2012 FBT year.   

DETAILS 

5.  Three quotes were obtained and Grant Thornton was appointed to conduct 
the review. 

6.  Grant Thornton conducted a comprehensive review of the Shire’s compliance 
with FBT requirements and provided recommendations to address issues of 
non-compliance. 

STATUTORY AND LEGAL IMPLICATIONS 

7.  Regulation 5(1) and 5(2) of the Local Government (Financial Management) 
Regulations 1996 requires the Chief Executive Officer to establish efficient 
systems and procedures for the general financial management under Section 
6.10 of the Local Government Act 1995, and undertake regular reviews of the 
appropriateness and effectiveness of the financial management systems and 
procedures of the local government at least once every four years. 
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8.  The Fringe Benefits Tax Assessment Act 1986.  FBT  is a tax payable by an 
employer on the value of certain fringe benefits that have been provided to 
their employees.  

POLICY IMPLICATIONS 

9.  Shire’s Light Vehicle Policy to be reviewed and updated. 

PUBLIC CONSULTATION/COMMUNICATION 

10.  Nil. 

FINANCIAL IMPLICATIONS 

11.  A liability arising from the Shire not paying the correct amount of FBT and 
incorrectly reporting the reportable fringe benefits on an employee’s group 
certificate. 

STRATEGIC AND SUSTAINABILITY IMPLICATIONS 

Strategic Planning Implications 

12.  Shire of Kalamunda Strategic Plan 2009-2014 

Strategy 5.1.4  Ensure appropriate systems and procedures are in  
  place to comply with statutory compliance and  
  enhance effective business management. 

Sustainability Implications 

Social Implications 

13.  Nil. 

Economic Implications 

14.  Nil. 

Environmental Implications 

15.  Nil. 

OFFICER COMMENT 

16.  The report received from Grant Thornton has been reviewed and action taken 
to address the report’s findings. These include: 

• Using the appropriate method for calculation of residual benefits arising 
from the use of commercial vehicles and not the statutory formula 
method. 

• Amending the method for determining the FBT taxable value of motor 
vehicle benefits in situations where more than one employee has been 
provided with use of the same motor vehicle. 

• Log books currently being maintained by Shire employees not being 
valid in terms of the FBT law and ATO logbook guidelines. 
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• Confusion amongst affected Shire employees concerning the operation 
of the FBT laws with regard to the private use of commercial vehicles 
and in particular, the strict eligibility requirements for claiming an FBT 
exemption in these situations. 

• Incorrectly reporting on the 2012 payment summaries of certain 
employees who in fact qualified for the fringe benefit reporting 
exclusion.  

17.  The Shire has implemented a number of new processes and procedures to 
address the findings in the report. 

18.  To reduce the Shire’s liability for FBT, a number of affected staff are moving 
to Novated lease arrangements and Shire vehicles are being sold.  This will 
reduce the fleet of light vehicles and the Shire of Kalamunda’s liability for 
FBT. 

Voting Requirements:  Simple Majority 

OFFICER RECOMMENDATION (AC 02/2013) 

That Council: 

1.  Receives the Summary of Recommendations (Attachment 1) received from 
Grant Thornton and acknowledges action taken by Shire. 

Moved:  

Seconded:  

Vote:  
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Declaration of financial / conflict of interests to be recorded prior to dealing with each item. 
 
03. Audit Plan 
 
 Previous Items N/A 
 Responsible Officer Internal Auditor 
 Service Area Office of the CEO 
 File Reference  
 Applicant N/A 
 Owner 

 
N/A 

 Attachment 1 Audit Plan 
   
PURPOSE 
 
1.  To provide Council with an assurance the financial and statutory functions of 

the Shire have been undertaken in accordance with the provisions of the 
Local Government Act 1995 and associated regulations. 
 

2.  To ensure risk management practices and procedures are fully integrated into 
strategic and operational planning processes and day to day business 
practices of the Shire. 
 

BACKGROUND 
 
3.  The Audit Plan (“the Plan”) (Attachment 1) includes a review of the 

appropriateness and effectiveness of the financial management systems and 
procedures of the Shire carried out on behalf of the Chief Executive Officer 
and the Audit and Risk Committee. Regular reports will be provided in 
accordance with the Plan on: 
 
• Review of compliance with Council Policies and Practices. 
• Review of key internal controls within accounting systems. 
• Review of accounting systems and procedures. 
• Review of annual statutory Compliance Audit Return. 
• Ensure monthly and annual financial reports to Council complies with 

legislation and Australian Accounting Standards. 
• Special reports as required from time to time by the Audit and Risk 

Committee. 
• An assessment of risk management practices, policies and procedures 

used as part of operational planning processes and procedures. 
 

DETAILS 
 
4.  An Audit Plan of work completed or to be conducted this financial year has 

been prepared. This is a rolling Plan with items carried forward into the next 
financial year if not completed. The intention of the Plan is to review specific 
matters such as key internal controls annually and certain matters over a 
three to four year cycle and any new matters that may arise. 
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STATUTORY AND LEGAL IMPLICATIONS 
 
5.  Regulation 5(1) and 5(2) of the Local Government (Financial Management) 

Regulations 1996 requires the Chief Executive Officer to establish efficient 
systems and procedures for the general financial management under Section 
6.10 of the Local Government Act 1995, and undertake reviews of the 
appropriateness and effectiveness of the financial management systems and 
procedures of a local government at least once in every four years. 
 

POLICY IMPLICATIONS 
 
6.  Nil. 

 
PUBLIC CONSULTATION/COMMUNICATION 
 
7.  Nil. 

 
FINANCIAL IMPLICATIONS 
 
8.  Nil. 

 
STRATEGIC AND SUSTAINABILITY IMPLICATIONS 
 
Strategic Planning Implications 
 
9.  Shire of Kalamunda’s Strategic Plan 2009-2014 

 
Strategy 5.5.2  Provide financial services to support Council’s  
  operations and to meet sustainability planning,  
  reporting and accountability requirements. 
 
Strategy 5.5.3  Ensure business continuity and risk management  
  plans are in place and reviewed regularly. 
 
Strategy 5.1.4  Ensure appropriate systems and procedures are in  
  place to comply with statutory compliance and  
  enhance effective business management. 
 

Sustainability Implications 
 
Social Implications 
 
10.  Nil. 

 
Economic Implications 
 
11.  Nil. 

 
Environmental Implications 
 
12.  Nil. 
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OFFICER COMMENT 
 
13.  The scope of work will be decided by the Chief Executive Officer and the 

Audit and Risk Committee. Regular reports will be prepared for the Chief 
Executive Officer and Audit and Risk Committee on findings and 
recommendations of specific area audited. 
 

14.  The Plan will be updated and refreshed each year with the intention of high 
risk areas being audited more frequently. 
 

Voting Requirements:  Simple Majority 

 
OFFICER RECOMMENDATION (AC3/2013) 
 

That Council: 

1.  Notes that the Audit and Risk Committee has received the Audit Plan for 2013 
(Attachment 1). 

 
Moved: 
 

 

Seconded: 
 

 

Vote: 
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Declaration of financial / conflict of interests to be recorded prior to dealing with each item. 
 

04. Release of Forensic Audit to Public 

 Previous Items N/A 
 Responsible Officer A/Chief Executive Officer 
 Service Area Office of the CEO 
 File Reference  
 Applicant N/A 
 Owner 

 
N/A 

 Confidential 
Attachment 1 

Letter – Jackson McDonald – Disclosure of reasons 
for the termination of employment of Mr James Trail. 
Reason for Confidentiality – Local Government Act 1995 Section 
5.23(2)(d) “legal advice obtained, or which may be obtained, by 
the local government and which relates to a matter to be 
discussed at the meeting.” 

 Confidential 
Attachment 2 

Email – Deloitte Touche Tohmatsu  
Reason for Confidentiality – Local Government Act 1995 Section 
5.23(2)(a) “a matter affecting an employee or employees” 

 Confidential 
Attachment 3 

Script for Standard Statement by Councillors of the 
Shire of Kalamunda  
Reason for Confidentiality – Local Government Act 1995 Section 
5.23(2)(a) “a matter affecting an employee or employees” 

   

PURPOSE 

1.  To provide legal advice to Council in relation to how details of the findings of 
the recent forensic audit into the activities of the former Chief Executive 
Officer should be publicly released. 

BACKGROUND 

2.  At a Special Meeting of Council held on 10 December 2012 it was resolved: 

RESOLVED SCM 178/2012 

That Council: 

1. Having considered the allegations, the evidence and responses to the 
allegations in relation to the conduct of the Chief Executive Officer, Mr 
James Trail, Council has formed the opinion that the Chief Executive 
Officer’s conduct constitutes serious misconduct as defined in clause 
10.3(1) of the contract of employment and has resolved to summarily 
terminate the employment on those grounds effective the 10 
December 2012. 

2. Request the Acting Chief Executive Officer to pay all accrued leave and 
salary entitlements to Mr James Trail up to and inclusive of the 10 
December 2012. 

3. Request the Acting Chief Executive Officer to advise Mr James Trail 
that he must return all Shire property and documents (including 
emails that were forwarded to the personal home email address) by 
Friday 15 December 2012. 
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3.  At the Ordinary Meeting of Council held on 25 February 2013 the Council 
requested advice as to whether, or not, details of the reason why the Chief 
Executive Officer was dismissed could be publicly released. 

DETAILS 

4.  The Shire has sought advice from the Corruption and Crime Commission 
(“CCC”), the Shire’s lawyer, Jackson McDonald, and the Shire’s Forensic 
Auditor, Deloitte Touche Tohmatsu (“Deloittes”), to determine what, if any, 
information pertaining to the dismissal of the former Chief Executive Officer, 
James Trail, can be publicly released. 

5.  The CCC has advised they understand the Council dismissed the former Chief 
Executive Officer on the basis of the Deloittes’ Report.  There is no caveat on 
behalf of the Commission in respect to the Report.  The CCC is of the view 
that Council can determine to make the report public if it sees fit to do so.  

6.  The CCC have advised it is investigating the former Chief Executive Officer in 
respect to his relationship with CAMMS and have issued a Section 42 Notice 
on the Shire that prevents the Shire from investigating this aspect.  Council is 
not able to comment on that investigation until the Commission completes its 
investigation, other than to say the Commission is investigating that matter.  

7.  The Shire’s lawyer, Jackson McDonald, was requested to provide an opinion 
as to the ramifications, if any, of the release to the public of the forensic audit 
report.  A letter providing an opinion is presented as (Confidential Attachment 
1). 

8.  Jackson McDonald have advised the difficulty facing the local government in 
regard to releasing information about the termination of employment is that 
the former Chief Executive Officer may launch litigation to protect his 
reputation any time within six years of the termination of his employment.  
Any litigation may claim damage to reputation which has prevented mitigation 
of any losses suffered. 

9.  In concluding Jackson McDonald is of the opinion that any statement Council 
might feel obliged to make “…be limited to the terms of resolution 1 of the 
special meeting on 10 December 2012…”. 

10.  Deloittes Touche Tohmatsu was contacted for their comment in relation to 
the public release of the forensic audit report.  The Shire has been advised 
that in accordance with Clause 9 of the terms of engagement, to prepare the 
report, the Shire must not disclose it, or part, to any third parties without the 
prior written consent of Deloittes Touche Tohmatsu.  

11.  Deloittes’ opinion (Confidential Attachment 2), although not legal advice, 
concurred with the advice provided by Jackson McDonald that any disclosure 
should be limited to the minimum required under law. 

12.  Whilst sympathetic of the position of the Councillors, and their desire to 
account for their actions in a transparent way to constituents, Deloittes 
expressed the opinion that from a commercial perspective it would be prudent 
to limit any disclosure to the minimum required under the law. It was their 
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view that any departure from this (for example providing more context by 
way of a summary of the key themes of the types of matters that were 
identified and which were assessed by the Council as constituting “serious 
misconduct”) could potentially open the Council to a number of significant 
and unnecessary risks, including:  

a. Comments taken out of context and/or misinterpreted. 

b. Providing fuel or impetus to any future contemplated legal action 
against the Shire (or even individual Councillors) as described in 
paragraph 2 of Jackson McDonald’s letter.  

c. Creating new avenues for possible legal action against the Shire (or 
individual Councillors) – for example defamation action. 

13.  Deloittes are of the opinion that it is likely that the release of even very high 
level thematic issues, for example, will tend to lead to more questions than it 
answers.  It is their view that a very strict line should be maintained following 
the script set out in paragraphs 9 and 10 of Jackson McDonald’s letter.  This 
could be addressed by an additional statement which is provided as 
(Confidential Attachment 3).  Such a statement is consistent with the advice 
provided by Jackson McDonald. 

14.  An alternative approach suggested by Deloittes could be to take a more pro-
active stance and prepare a “press release” or statement to this effect which 
could either be released to the press or on the Shire’s website. This would 
assist Councillors who could respond to any queries. 

STATUTORY AND LEGAL IMPLICATIONS 

15.  The potential legal implications of releasing information are explained in 
(Confidential Attachment 1).  

POLICY IMPLICATIONS 

16.  Nil. 

PUBLIC CONSULTATION/COMMUNICATION 

17.  Nil. 

FINANCIAL IMPLICATIONS 

18.  Nil. 

STRATEGIC AND SUSTAINABILITY IMPLICATIONS 

Strategic Planning Implications 

19.  Nil. 
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Sustainability Implications 

Social Implications 

20.  Nil. 

Economic Implications 

21.  Nil. 

Environmental Implications 

22.  Nil.  

OFFICER COMMENT 

23.  Given the advice received from the Shire’s legal representative, it would not 
be prudent to place the Shire at risk of litigation. Whilst members of the 
community may feel that the local government has been withholding the 
reasons for the dismissal of the former Chief Executive Officer, the Council 
must take into account the legal advice and make decision in the best 
interests of the community. 

 

Voting Requirements:  Simple Majority 

OFFICER RECOMMENDATION  

That Council: 

1.  Releases a press statement outlining the reason why the Shire is unable to 
release the details of the forensic audit as per (Confidential Attachment 3). 

2.  Prepares a statement to assist Councillors in responding to queries in relation 
to the content of the forensic audit as per (Confidential Attachment 3). 

Moved:  

Seconded:  

Vote:  
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Declaration of financial / conflict of interests to be recorded prior to dealing with each item. 
 

05. CONFIDENTIAL ITEM Status of CAMMS Software Contract  

Reason for Confidentiality – Local Government Act 1995 Section 5.23(2)(c) “a contract 
entered into, or which may be entered into, by the local government and which relates to a 
matter to be discussed at the meeting.” 
 
 Previous Items N/A 
 Responsible Officer A/Chief Executive Officer 
 Service Area Office of the CEO 
 File Reference  
 Applicant N/A 
 Owner 

 
N/A 

 Confidential 
Attachment 1 

Licence agreement 
Reason for Confidentiality – Local Government Act 1995 Section 
5.23(2)(c) “a contract entered into, or which may be entered 
into, by the local government and which relates to a matter to be 
discussed at the meeting.” 

 Confidential 
Attachment 2 

Confidential – Legal Advice 
Reason for Confidentiality – Local Government Act 1995 Section 
5.23(2)(d) “legal advice obtained, or which may be obtained, by 
the local government and which relates to a matter to be 
discussed at the meeting.” 

 
Provided under separate cover. 
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Declaration of financial / conflict of interests to be recorded prior to dealing with each item. 
 
06 CONFIDENTIAL ITEM Letter from the Department of Local 

Government in Response to the Forensic Audit Investigation Report 
 
Reason for Confidentiality – Local Government Act 1995 Section 5.23(2)(a) “a matter 
affecting an employee or employees.” 
 
 Previous Items Nil 
 Responsible Officer Acting Chief Executive Officer 
 Service Area Office of  the CEO 
 File Reference  
 Applicant N/A 
 Owner 

 
N/A 

 Confidential 
Attachment 1 

Report on Letter from the Department of Local 
Government in Response to the Forensic Audit 
Reason for Confidentiality – Local Government Act 
1995 Section 5.23(2)(a) “a matter affecting an 
employee or employees.” 

 Confidential 
Attachment 2 

Letter from the Director General of the Department 
of Local Government 
Reason for Confidentiality – Local Government Act 
1995 Section 5.23(2)(a) “a matter affecting an 
employee or employees.” 

 Confidential 
Attachment 3 

Responses to the Department of Local Government 
Findings and Recommendations on the Forensic Audit 
Reason for Confidentiality – Local Government Act 
1995 Section 5.23(2)(a) “a matter affecting an 
employee or employees.” 

 
Provided under separate cover.  
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7.0  CLOSURE 
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